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Petition for Declaratory Ruling to Clarify Provisions of
Section 332(c)(7)(B) to Ensure Timely Siting Review and
tu Preenpt Unler Section 253 State and Local Ordinanees
thert Classify AN Wireless Siting Proposals as Requiving o
Varfance, WT Ducket No, 08-165, Declaratory Ruling 24
FCC Red 13994 (2009).

Ser Letter from Judith A, Dumont. Dircctor,
Massachusetts Broadhand Initiatne, to Marlene 1L
Daorteh, Secretary, FCC, GN Thocket Nos. 09-47, 00-51,
09-137 CJan. 8, 2010) (Dumont Jan. 8, 2000 Ex Parte) at
2 (nating that permitting reg andl proced

for rights of way, poles, condults and towers "are key to
the eticient and stresmlined deployment of broadbaned,”
ancd that ditficultics in such aceess "often prove to be the
wreatest impediment to the efficient, cost-eifective, and
timely deployment of hrosdhand ).

We dierive this estimate from several sourees. Oaxams
Bmvaneaxn Drmaormve. Toe Boaaxn Avaamy Gar,
mmllmmlnu)m
ﬂin Mardene 1L Dorteh, Seeretiry, FCC,

GN Docket No, 09-51, WC Docket No, 07-245 (Sept.

16, 2009) (FiberNet Sept. 16, 2000 Ex Parte) at 20
(noting average cost for aceess to physical infrastructure
of $4,611- 36487 per mile); Comment Sovght on

Caost Estimutes for Connecting Anchor Institutions to
Fiber - NRP Public Notice 212, GN Docket Nos. 09-37,
051, 09147, Public Notice, 24 FCC Red 12510 (2009)
(NBP PN #2123 Apps A (Gates Foundation estinmte of
E0,500-521 1200 per mile For Nber optic deplovmentl;

mn
Marlene H. Dorteh, Scerctary, ¥ ot Nos, 09-

47.09-51, 09137 (Oct. 28, 2009) at 1 -2 (estimating costs
ranging from SO0 - $42.000 per mile).

One wiired rrier has cited inwhich it has
heen askaed to pay a rental rate of $1,200-$3,000 per
pole per year,

£

o Marlene HL Dorteh,
Seeretary, FCC WC Docket No, 07-245, RM- 11294, RM-
L (June 27, 2008) Attach. at 1L

filed June B, 2000, at 8-14;
Amendsment of the Covmmyission s Rudes amd Policies
Governing Pole Attachments, WC Docket No. 07-245,
Iteport and Order, 15 FCC Med 6453, 6507- 08, para. 118
(20000 €T he Ce ission has recoy | thait small
systens serve ureis thataee e less densely populbated
areas than the orens seeved by lirge operators, A small
rural operstor might serve hall of the homes along a ol
with vnly 20 homes per mile, bt might need 30 poles to
reach thase 10 subseribers”).
Thix analysis assumes that the customer purchases from
an ILEC that rents all of its poles,

L WO Docket
N (0-154 thiledd Aug 17, 2000) { Pole Attwchmoenits
Petitiom), filed Sepl. 24, 2009, App. Bt 8-

Marlene H. Dartch, Seeretary, FCC RM-

FEPERAL UMM N

RS L BT MESSTINY

11293, M 11303 (Jan. 16, 2007) Attach., US Telecom
Comments inre Pole Attschments Petition, filed Sepl.
24, 2009, a1 8; Grone S, Foun gr as,, Puoisi Cr,
Tonz PRICING OF POLE AMESDMENT: TMPLICATIONS AXD
Becomaesmyrions 7 (2008);

v implementation of Section 224 of the Act: Amendment
uf the Cenmixson s Rules and Policies Governing
Pole Attachments, WC Docket Na 07 - 245, Notioe of
Proposed Rulemaking, 22 FCC Red 20095 (2007) (Mol
Attachments NPRAD, liled Mar. 7, 2008, As Puleovits
notes, monthly cost assumes 35 poles por mile and o
30% take ru

APEETEG. filcd Sept. 24, 2009, App. Bat 14 Additionally,
this analysis assumes that all poles are rented by the
broadband provider and not owned by it
The variation in rates changed to incumbent LECsalso can
artse fronn the history of pole ownership by the incumbent
LECsand cortain “jomt use™ agrecments thiat exist botween
some inemnbent LECsand eleetric utilities
See, ey, Nat'l Cable & Telecom. Ass'n v, Gulf Power Co,,
534 U.S. 327 (2002).
See. eg., AMlabami Power Co. v FCC, 311 F3d 1357 (11th
Cir. 2002); FCC'v. Florida Power Corp., 480 US. 245
(1987).
Sor, ey,

to Marlene 1 Darteh, Seerctary,
FCC, GN Docket Nos, 0047, 0031 000317 (Jan. 8,

20100 Attach. ot 4
o Marlene H. Durteh,

Secretary, FCC, GN Docket Nos. 09-47, 00-51, 09-137
(Feh. 16, 2000) Attsch. (Aidavit of Nick Lenochi)
(providing example of how application of higher
teleeommunications rate for poles would increase
expense of deploying Fast Ethernet conneetions to
s large sehool district by SZ20000 :mmmil,v]-
lestl e
24,2000, 0 15-17.

Commission Welcomes Responses o
Warkshops, GN Docket No. 09-51, Public Nutice, 24 FCC
Red 11592 (WCB 20049) (NP Staff Warkshops PN)),

Tikeed Sept. 15, 2009, 31 14,
“Letterfram &

'+ Mirtene
H. Dorteh, Secretinry, FCC W Docket No, 07245,
CIN Dokt Nocow=31 eNov 1o, 2000) (e by One
Cammunications Corp.) (FiberNet Nov. 1o, 2000
Ex Parte) at 3 (providing cost cstimate breakdown),
Simitarly, Fibertech reports that it pays pole owners
anywhere from $225-S780
1o move a single cable on a pole, even though it estimates
that it conld do the work itself for S60RINERSED
Gommunisinme N R NERA O Ot 20, 2000,
b2 3 see e Dumont Jun 8, 2000 Ex Parte al 56
(proposing ehimges o pole atlischment regulitions
s as fo Tcilitate cosier aeress o oxisting
infrasstructune,” inchsding refirm to the applicaton and

costestimate breakdown),

WA BRIV AN R Y

9

20

n

7 The FCC has already di

,to Marlene H. Dorteh,
Secretury, FCC, GN Dogket Nos, 09-51, WC Docket No,
0725, RM-11293, RM-11303 (Jan. 7, 2000) Attach. 2t 2.
iy, o s Lawhop, Cousme), Georglay

arlene H. Dartch, Secretary, FCC, WC
scket No.07-245, GN Docket Nox. 09.29,09-51 (Now.
17, 2000) Attach, B (iting one example covering 204
o= in Caeorgia in which the electric utility completed
s work within 55 diys but in which the process of
eoordinating with existing attachers ook an additional 5
munths).

jded that utilities i
tiseriminatorily prohibit such technigues when they use
thuse technigues th Ives. See Sulsyiver Commens,
Ine. v North Pittsburgh Tel. Co. Memorandum Opinion
and Order, 22 FCC Red 20536, 20543-44 (EB 2007):
Canvalier Ted. v. Virginia Elec. and Power Ca, Order and
Reguest for Information, 15 FCC Red. 9563, 9572 (BB
2000, One provider asserts Uit roles allowing these
praetives more generally in Conneetivut has allowed it
to deploy many more miles of fiber in s C

filedd Mar. 25, 2000, 20 7-8

Aard

H. Dorteh. % Y. FCC, WC Docket
N O7-245, RM 1129, ’RM 11304, GN Docket Nos. (19-
29,00-51 (July 29,2009 at 7

Tgrlesnentation of Section 703(e) of the
Tileeonmmumcations Act of 1996; Amendment of

the Commixsion’s Rules und Policies Governing Pole
Attachments, Report and Order, 13 FCC Red 6777,
6787-88, para. 17 (1998) (1998 Pole Attechment Oruler),

it Mar 10, 2008, 31 7 (12 month
delay)
LAM-11308 (Dew, 7,
20000 (Fibwertech Petition), filed Jan 80, 2000, a0 1
(15 months):

filedd Mar. 7, 2008, ot 11 (3 years);

T-Malille Comments In re Pole Attachmunts NPRMy

filedd Mar. 7, 2008, at 7 (4 yeurs),

21
-, Tiledd Mar. 25, 2000, 0t 4 (describing

prongeet teeonstruet e fo e rueal sehool districts
in Wentucky thit WD wis inable to complete beeause
ol pole pecess delayx); 1908 Pole Attachment Order, 13
FOC Ihedl at 6788, par. 17 (defays in resolving access

disputes can “delay a tel icatinn’s carrier’s
ability to provide service and unnecessard ily ] obstruct
the processT).

Order Adopting Policy Stat t on Pole Attachment:

Cuase 03-M-0432 (New York Pub, Serv, Comm'n

2004) (New York Timeline Order) (requiring Uit all
wark he completed in 105 davs), avadlable af itk
documentsdpsstate nv.as, publics Common, ViewDoe,
asps " DocReMd={COC402C-7B90-4 E20-036 18-
2IT4CEVOZIAT): Review of the Stute’s Public Service
Campany Utility Pole Make-Ready Procodunes, Decision.
Docket No. 07-02-13 (Coom. Dep't of Pub, Util, Control,
Apr. 30, 2008) (Connecticut Timeline Ordery availahle at
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https/ Swwwdpiestate.ctus/dockhist nsf Beale37as41 |
OeleB52570190052hodd /60eebO 1 IBIOIShe 385257550
005df44a/SFILEAOTO2L5-04 3008 doc (90 days or 125
days when poles must be replaced).

S —— -
July 21, i, that since implementing

timedines, in Connecticut it takes pole owners an average
of 8% days to issue licenses and New York pole owners
averagte 100 days for Fibertech's applications, compansd
to longer intervals clsewhere).

See, e g, Commecticut Timeline Order: New York Timeline
Ol Uty Admin, Code 8 R740-345- 3 Vermont Public
Serviee Honvd, Rules 3.708; See afso Utility Pole Make-
Rewdy Provedures, Docket No. 07-02-13 (Conn. Dep't of
Pub. UtiL Control. 2008), available ot hitp://www.dp
state.ctns/dockhist.nsf/8e6fed7a54 110e3e8525761900
524l 69ech1 1 BRO3Sbe 3852575500054 4a?0penD
ocumcent

ERENEAR thod Jure B 2000, 40 6 0By permilting poh:
owiniers to have an uncappeed sind unspecified period

of time in which to kssue a permil, many pole owners
have eaused tremendous delays in the process. thereby
undermining broadband deployment.”)

Marlene H. Dorteh,
Seeretary, FCC, WC Docket No, 07-245 (Feb. 23, 2009)
atl-5.

Wireless providers assert thal negotiations with pole
owvniers to altach wireless deviees “oflen face o perimd
of years in negotiatimg pole agreements”

B, 2009, 31 7. As providers,
wircless providers have the right to attach to poles under

Sevtion 224 of the Act to provide serviee,

tis Maelenwe H, Durteh,
Seeretary, FUU, WC Docket No 07-245, RM-11208, WO
(8- 154 (Dee. 22, 20000 (FTTA Do, 228, 2000 Ex Puvie)
at 3 (noting a pole fing before a
stabe For five yeaes Defone the port hes settheds,
See 47 CFIU §8 LIMO4-LI410 (pole attachment

complaint procedures).
s T I

one provider alone deals with 600 separate entitics and
that the “lack of uniform rules, dands, and ight

makes negotiating reasonable attachment terms very
ditficult sindextremely time consuming ™)
Fen. Musasnwy o Foose & Toon, Gov'y ok Gimsasy, T
Froskiar, Govinsstn’s Broanmaxn Synarsay 12 (2000),
availohle ot WtpsAwsw binawiade, Bnglish/Redaktion/
Pdf/ brondband-strategy,property=pdtbereich=bmwisp
rache=enrwh=troe.pdf
For example, many pole owners utilize the National Joint
Utilities NmMimhysluntNJ LINS) for maintaining
4] gt ckata about their pole infrastrcture.
S generully Notional Juint 1tilities Notification System
NJUNS, Inc. ity wwwenjunscom NJUNS Home
defautt htm (st visited Mar. 2, 20000

lend
Sept. 24, 2000, App. B (Declaration of Dr. Michacl D

32

K=

34

30

VFEDIHAI

Peleovits) Attaeh. 2 (Methodnlogy aml Sonrees)at 13
Nincteen states and the District of Columbia
(rup i v 45% of the LS. popatlation)
have exercised this type of *reverse preemption” and
v cvrtified that they dircetly regulate utility-owned
infrastrocture in their regions. See Corrected List of
States That Have Certified That They Regulate Pole
Attachments, WC Docket No. 07-245, Public Notice,
23 FOC Red 4878 (WCE 2008), Section 224(a)(1)
expressly excludes poles owned by cooperatives from
reglation, an exemption that dates ek o 1978
Aceording to the National Tueal Bleetie Cooperative
Associntion, eleetrie co-operatives own approxinmately
42 mil]lon mltm mﬁm"l
A = Marlene H.,
Dum:h Sncmnq. F(‘(,. GN Dn:hc( Nos. 09-47, 09-51.
09-137. WC Docket No, 09-245 (Felh 26, 2010). The
exclusion of co-operatives from Section 224 resulation
oy impedde broadband deployment in roral arcas. For
instance. one <mall basdband cabile company clats
thest il vvssed odfering servioe m Dwo roral commumit s
in Arkansas hecause of an inerease in pole altachment
rates by unregulsted electrie cooperatives thal trwm.-d
He pnlut in those communities g Hen

lette

sBcr

w7

b Comments in e NI PN 47, filed Nov: 7, 2008, at

46 -47: City of New York Comments in re NBP PN £7,
Hiledd Now, 6, 2000, at 8 City and County of San Francisoo
Comments inre NBP PX £7, Kiled N 6, 2000, at
16-20. But of. Dumont Jan. 8, 2010 Ex Parte at 2 (noting
that “difficultics wolved in i

access to the rights of way often prove to be the greatest
impediment (o the eificient, cost-clliective, and timely
deployment of hroadband ™),

fee, the: Broadbiand Principlos adopted by
the National Associntion of Telecommunications
Cofficees wnd Advisors CNATOAY, an arganization for
Tl gwvernmient imgencies, stall and pubilic offcials,
umr.es that *[t|he desived development of high capacity

For ¢

sl e ks and broadhand services will
juire extensive collaboration among parties: local
! ities, regions, stat e g

B s,
governmend, the privale scctor, intenest groups, and
others™ NATOA ¢f al. Comments in re National
Brvcalband Plan NOI Rled Jun, 8, 2000, ot 3 see ol
Garry Gandier, C1O and 1T Director, Bl Paso, Texas,
Temarks at the FCC State and Local Government
Warkshop 161 (Sept. 1, 2000) (CThere nevds to bea ot
better conrdinution seross all jurisdictionsl levels 1o
und share jointly in the infrostrgeture”),

Ml:( .uiru-l\wum. Nisur.. Adm'r, ()I!k!u ol Teleeom, &
Tafo. Admin., Dep't of Comm. (Apr. 13, 2009) at n.2, 3,
averilable ut httpe//wwwontiadocgov broadbandgran s
comments 7OC 5l

For a review of variows approaches 1o stale and local
rights ol wiry policies see NTLA, Stare vae Lows e
W Seocess Svomaes, avaifuble of hitpe . wwwentia
doc.gov/ntiahome/staterow/MOWstatestories pdf .

In 2003, the NTTA compiled a comprebensive survey

of state rights-ol-way approaches that nay be found st
NTIA, Tights-of-Way Laws by State, http//wowntio.
doc.gov/ntinhome/staterow/rowtabloexeel htm (last
vigited Foh 18, 2010). Tn 2002 the National Association
of Regulatory Utility C wnedertook i similar
projeet and Bsucd o comprehensive report, See NARLUC,
Prcnrrises Bimsuosn Avcess T oacon Praue Resirs
oF-Way axn Prsuie Laas (July 31, 2002).

See. ey,

BOERI Jun. 8, 2009, a1 19;

rENHE RS PR NOR o Jun. 8, 2009, 21 2
Vierizom Comments in e Nationat Brosdband Plan NOTY
filel Junc 8, 2000, at G QRSTIRER RN
ARSI TANOER 0 June 8, 2000, 0t 27 Suncsys
nrges the FOC to elarify the standards related to timely
wndl
rights of way,

(Comment Souylit on the Cantribution uf Fedveral, State,
Tribal, and Loval Government ta Rrogadband — NBP Public
Noice #7,GN Docket Nos. 09-47,09-51, 09-137, Public
Notice, 24 FCC Red 12110 (WCB 2009) (NBP PN #7).
Filled Newv, 1, 20000, ut 4.

See.eg. NATOA et al Reply inre NBP PN 230, (Reply
Comuments Sought in Support of National Brecuiband
Pl NRI Public Notice 2230, GN Docket Nos. 09 47,
0951, 091347, Public Notice 25 FCC Red 241 (2010)

By e ieeess 1o necessiry poven

L ANHEP PN #2300 fled Jan. 27, 2000, a0 12-15 NATOA o

COVMMUNIUCATIONS COMMISSION

A1

available at hitp://www.broadband gov/does/

ws_ 19 state_and local.pdf: Ray Baum, Comm'r, Oregon
Pub, Util. Comm’n, Remarks at FCC State and Lol
Government Workshop 61 (Sept. L 2000) (5[ W e have

a kot of infrastructure out there owmned by utilities].]
hath public and private].] that sitting there that conld be
better utilized than it is today™); Lori Sherwood, Cable
Adm'r, Howard County, Maryland, Remarks at the FCC
State and Local Government Workshop 120 (Sept. 1.
2009) (“We have un opportunity to do this right and 25
years from now we don't want bo say that we should have
thiane a better job coordinating and talking to each other,
For development of o national policy, the FCC should
draw on its decade of government experionees including
Toeal gewernanee,”),

See note 34, sup,

See 47 USC.§ 253(0).

A pultlic reconl search by FUU Stalf reveabed that singe
passygte of the 1996 Adt, the FCC has taken an aversgse of
ol ehawes Lo sl Section 253 disy Fibexd b i, cmed
lederd district court Titigation of similar dispotes has taken
an awverage of S80 days o comehude, Dispites often extend
Turther through review by courts of appeal, us well,

S NATOA el Bephy inoee NN 0, liled Jan,
27,2010, at #8 (recommending that the FOC "eonsider
ereating aspecial lisk foree” of rights-olwiy experts

that would "catalog federal, state, and local right-of-way
prectives andd Fovs inan elliort o identily wnd articulate
being employed by federal, state, ind
Tl st horities for dilferent categorns of pubilic rights of
way and infrastructure.”). As propesed by NATOA. the Lk
im"wuid also examine and report to the Commission

1 the achantigy ebicad e :
&mnl'ummlkm for use of public nﬂmnl‘wuy and
uther rights ol way relaled infi polesand

conduits” &l al 39,

NATIOXNAL DROADBAND PLAN 117
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See NATOA vtal Reply in re NP PN 2230, iled Jan, 27,
2010, a1 38-39.
M Jum on Tmproving Rights-of-Way

Management Across Federal Lands to Spur Greater
Broacdbamnd Deployment. 40 Wit v Cosr, Pres Doe 6090
(May 3. 2004)

Memorandum on Facilitating Acevss (o Federal
Property for the Sitng of Mobile Services A 1]
Wiy, Cose. Pres. Doc. 1424 (Aug. 10, 1995).

e HL Dorteh, Seeretiay,
FCC, GN Docket No, 09-51 (Oct. 14, 2009).
Splicing” Includes splice kit installation of sphicing
enclosure, nnd splicing of Bhwe Splice kit s exeluded
fraom "materials” cost Cost of construction in joint

deplovment ease refers to construction of a single 1-mile,

uploadedtiles/stpw/bsm/sece/DPW_Order_1 76-707.
pdi: see also City and County of San Francisco
Department of Public Works, Coordinating Street
Construction. httpe/ ‘www.sfgov.one site 'sfdpw _page
sl = 220 (last visited Jan 4, 2000)

Pub. Tmprovement Comm’n, City of Boston, Policy
Relating 1 Grants of Location for New Conduit Network
for the Provision of C ial Tel
Services (Aug 4, 1988), as amended,
Hardik V. Bhatt, C10, City of Chicago, Iemarks at

FCC State and Local Governments: Toolkits and Best
Practices Workshop (Sept. 1, 20000, aveitabie af http
www broacdhanddggw/does ‘w19 state and. local.
pelf= s alens Bl at 04 Cwie o pow starfed knowing
every time astreet gets dug up elther for putting ina
traffic signal interoonnect, or putting some strect light

2° condwil containing 216-count liber, when finatud
wilth o roud construction project. Additional costs reflect
the same project independent of road tion.
Letter from Matthew I Johnson, Legal Fellow, NATOA,
to Marlene H. Dorteh, Seerctary, FCC, GN Docket No,
09-51 (Sept. 17, 20091 (attoching Cousmia Trscom
Coner, B Exeiseemie Asskssmnst Bnciscies

Avaiian g Tiwoccn Siveeawpons Coxspin cros AxiCine

Lascarmos Op Compestenrioss Coxpeee Ast Fimaithls 1,
2 {2000))

Muratirk on re ing streets for further
telecommunications Facilitics coull impedie broadband

ploy in cortain cir

D'y oF Prssc Wonss, Crrv asn Cous ey oF Sax
Fravcwson, Onoex Na, 176,707 (evst): Recurammss row:
Excavariv axu Resmomys Staeems i Sax Feoaoson §5

{Muor 26, 2007, oveifable af Witp:: wwwslgovong site

FERDERAL

51

b3

COMMUNICATIONS COMMISRION

t ts, or maybe a private utility has dug up the
street, we have an opportunity to see if we could leverage
that digasing up of the street and maybe put conduit or if
conduit is there to put fiber thene™).

Gondon Cook, Amsterdanm s Huge FTTIH Build,
Buosonaxn Prortinies, Sept. 2000, at 68,

NATON et al, Commuents in re NBEPI'N 07, filed Nov. 9,
2008, Appoat 14,

Dumont Jon. B, 2000 Ex Parfe at i

Dumant Jan, 8, 2000 Ex Parte ar 4 (recommending

“u mechanism to ensure that all US. Department of
Transportation projects arc deploying conduit, and that
space s ereated for four cables™),

Dumont Jan. 8, 2000 Ex Parte.

United States Department of the Interior, National Atlas
of the United States, bttpe/ swww. nationalatbs sovs
printable; fedbands himi (Gt visited Jan 7, 2010)

WHW. HROADRBAND.GON

58

(4]

Gl

General Serviees Administration, GSA Properties
Overview, http://www.gsa gov/Portal fgsa/

ep/eontent View.do?content Type=GSA_
OVERVIEW&contentId-8513 (last visited Jan_ 7, 2010)
Memorandum on Facilitating Access to Federal
Property for the Siting of Mobile Services Antennas, 31
Wizsay Contre Pros. Do 1424 (Aug. 10, 1995),

Ser Siting Antennas on Federal Property, 41 CER. §§
102-79.70-100.

GSA, GSAs National Antenna Program Wins Viee
President Al Gore's H Award Agerrey s National
Antenna Progeam Fosters Tnnovation and Saves Tax
Dalleers, Showing Government Can Work Botter and Cost
Lss, GSA HO552 (press relense), Jan, B, 1990 (GSA,
GSA% Natiomal Antenna Program), httpe/ s www, gsasov’
Portal /g fepeontent View. doZcontent Type=GSA_
BASICEcontentld-4125.

GSA, GSA National Antenna Progrim, These facts have
been confirmed via follow-up e-mails amd conversations
with GEA.

NTIA. Tsrnovies Ricarrs-or- Wiy Maxasioaor Acwoss
Frvcwar. Loaxs: A Russostar pon Grearsn Baooamasn
Prevvonsnesy 1 33, avedloble af Wty wwwontiadoe,
povsreportsdedvow, frowreport (diseussing applicable
statutes and ageney procedures). For example, the
Federal Land Policy Management Act of 1976, which
applics to the Department of Tnterior Burean of Land
Management and National Forest Service, requires that
“fair market value. as determined by the Secretary”™ 43
US.C $1764(20). In addition. OMB Circular A-25 (rvsal),
§ 6(a)(2)(b) requires that agencics assess “user chamnses
based on market prices,” although cxceptions can be

grantod
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®
KELLER AND HECKMAN LLP
Serving Business through Law and Science®

1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001
rel. 202.434.4100

Jax 202.434.4646

April 26, 2010

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
Office of the Secretary

445 12th Street, SW

Washington, DC 20554

Re: Notice of Ex Parte Communications —

Writer’s Direct Access
Jack Richards

(202) 434-4210
richards@khlaw.com

WC Docket No. 07-245 (“Pole Attachment Proceeding”);

GN Docket No. 09-29 (“Rural Broadband Strategy Proceeding”);
GN Docket No. 09-51 (“National Broadband Plan Proceeding”); and

WC Docket No. 09-154 (“VoIP Pole Attachment Rate Proceeding”)

Dear Ms. Dortch:

On behalf of Allegheny Power, Baltimore Gas and Electric Co., Dayton Power and Light Co.,
FirstEnergy Corp., Kansas City Power and Light, National Grid, NSTAR and PPL Electric Utilities
(the “Coalition of Concerned Utilities”), this is to provide notice pursuant to Section 1.1206 of the
Commission’s Rules that on April 23, 2010, the undersigned met with Edward P. Lazarus, Chief of
Staff, to object that the numerous comments and ex parte presentations by electric utilities and their
associations were completely ignored by the Commission staff in the Pole Attachment section of the

recent National Broadband Plan.

As discussed with Mr. Lazarus, comments from cable companies, Competitive Local Exchange
Carriers (“CLECs”), Incumbent Local Exchange Carriers (“ILECs”) and other representatives of those
who attach to utility poles are cited liberally throughout Chapter 6 of the Plan (“Infrastructure”) — but
not even one of the many substantive comments and ex parte presentations by representatives of the
electric utility industry is even mentioned, let alone considered or analyzed, in the Plan. This is not an
administrative oversight; it is an inaccurate and unfair distortion of the record.

Washington, D.C. Brussels

San Francisco Shanghai

www.khlaw.com



KrLLer AND HECKMAN LLP

Ms. Marlene H. Dorcth
April 26, 2010
Page 2

Regarding the substantive issues presented, we discussed two ex parte letters to Chairman
Genochowski summarizing the Coalition’s concerns.”  Copies of the letters are attached hereto and
were provided to Mr. Lazarus. In particular, we discussed the following issues described in further
detail in the attached letters:

o Mandatory Attachment Deadlines and Operational Constraints are Dangerous and
Misleading

) Wireless Attachments Must be Handled on a Case-by-Case Basis, Not Mandated
Nationwide

° Unauthorized Attachments and Safety Violations are Rampant and Must be

Addressed by the Commission

o Attachment Rates are Unfair and Discriminate in Favor of one Industry
(Communications) Over Another (Electric Utility)

o Continued Rate Subsidies Will not Promote Rural Broadband Deployment
o VoIP Should be Subject to at Least the Telecom Rate
o Any Uniform Broadband Attachment Rate Must Exceed the Telecom Rate
° ILECs are not Subject to the Pole Attachment Act

* ok %

As discussed with Mr. Lazarus, none of these issues is even raised in the staff’s recent National
Broadband Plan. Instead, the staff ignored all of the utility industry’s concerns and presented a one-
sided “wish list” for broadband attachers as if it were noncontroversial and beyond debate. This was
not a case where one side was emphasized more than another. There is not even a recognition that
there is “another side of the story.”

1 Letter to the Honorable Julius Genachowski, Chairman FCC, and Commissioners, February 26, 2010, from Jack Richards
and Thomas B. Magee, Keller and Heckman LLP, Counsel for the Coalition of Concerned Utilities, attaching a letter to Mr.
Genachowski from Mr, Richards and Mr, Magee dated February 26, 2010,



KELLER AND HECKMAN LLP

Ms. Marlene H. Dorcth
April 26, 2010
Page 3

In light of the single-minded and obviously biased Broadband Plan, I encouraged Mr, Lazarus
to revisit the Commission’s aggressive schedule for resolving the Pole Attachment proceeding within
the Second Quarter pursuant to its publicized list of “Proposed 2010 Key Broadband Action Agenda
Items.” Without the benefit of further proceedings, we expect the blatantly one-sided staff report to
unfairly influence the public and the Commission. We therefore urge the Commission to withhold
precipitous and unfounded action adverse to the electric utility industry and its consumers regarding
Pole Attachments.

Please feel free to contact the undersigned if you have any questions or require any additional

information.
Sincerely,

ck Richards

ATTACHED: Letters to the Honorable Julius Genachowski, Chairman FCC, and
Commissioners, dated February 26 and March 25, 2010

cc: (By electronic distribution and U.S. Mail)

Edward P. Lazarus
Blair Levin

Priya Aiyar
Jennifer Schneider
Angela Kronenberg
Christine Kurth
Christi Shewman
William Dever

lan Dillner

Sharon Gillett
Rebekah Goodheart
Thomas Koutsky
Albert Lewis
Marcus Maher
Jeremy Miller
Jennifer Prime
Jonathan Reel
Marvin Sacks

Nick Sinai
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Jack Richards
March 25, 2010 Richards@khlaw.com
202-434-4210
The Honorable Julius Genachowski Thomas B. Magee
The Honorable Michael J. Copps (202) 434-4128
The Honorable Robert M. McDowell magee@khlaw.com

The Honorable Meredith Attwell Baker
The Honorable Mignon Clyburn
Federal Communications Commission
445 Twelfth Street, S.W.

Washington, DC 20554

RE:  Notice of Written Ex Parte Communication
GN Docket No. 09-51 (“National Broadband Plan Proceeding”);
WC Docket No. 07-245 (“Pole Attachment Proceeding”);

GN Docket No. 09-29 (“Rural Broadband Strategy Proceeding”); and
WC Docket No. 09-154 (“VoIP Pole Attachment Rate Proceeding”)

Dear Chairman and Commissioners:

As representatives of eight electric utilities (Allegheny Power, Baltimore Gas and
Electric, Dayton Power & Light, FirstEnergy, Kansas Cit ‘y Power & Light, National Grid,
NSTAR and PPL: the “Coalition of Concerned Ultilities™"), we turn to you in frustration since
our numerous comments and ex parte presentations — along with those by other electric utilities
and their associations — were completely ignored by the Comrmss;on staff in the Pole
Attachment section of the recent National Broadband Plan.”

While supporting the deployment of broadband nationwide, the electric utility industry
repeatedly has implored the Commission not to do so at the expense of the safe, reliable and
efficient operation of electric utility distribution systems — particularly in these times of rising
energy costs and performance concerns regarding the electric distribution grid. Rather than
addressing the electric industry’s serious concerns regarding Pole Attachments, the staff ignored
them.

Although comments from cable companies, Competitive Local Exchange Carriers
(“CLECs”), Incumbent Local Exchange Carriers (“ILECs™) and other representatives of those
who attach to utility poles (e.g., the National Cable & Telecommunications Association, NextG

' The members of our Coalition collectively provide electric services to more than 14,200,000 customers in 11
States. They own, in whole or in part, more than 8,100,000 electric distribution poles.

? Last month, on behalf of our Coalition, we summarized our concerns in an ex parte letter to the Chairman. A copy
is attached for reference (Exhibit A). Tt includes a list of filings by the Coalition.

Washington, D.C. Brussels San Francisco Shanghai
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Networks, the American Cable Association, Time Warner Telecom, Bright House Networks,
FiberNet, Kentucky Data Link, Crown Castle, DAS Forum, T-Mobile, Broadband & Wireless
Pole Attachment Coalition, PCIA-The Wireless Infrastructure Association, Independent
Telephone and Telecommunications Alliance, Level 3, Windstream, Qwest, Verizon, Sunesys
and Fiber to the Home Council) are cited liberally throughout Chapter 6 of the Plan
(“Infrastructure™), not even one of the numerous substantive comments and ex parte
presentations by representatives of the electric utility industry is even mentioned. This is not an
administrative oversight; it is a distortion of the record that would not withstand legal challenge
if the Plan were a Commission order instead of a policy statement.

Although one would never learn it from the Broadband Plan, electric utilities already
have done far more than their fair share to facilitate the deployment of broadband services. For
decades, communications companies have attached to tens of millions of utility poles -~ at
artificial and extremely modest rates mandated by the Commission -- without incurring the
substantial cost and inconvenience of constructing their own distribution systems. Cable
companies and CLECs simply “hop on board” the utilities” systems at costs far below what they
would have incurred had they been required to build-out their own systems.

In return for making their internal distribution systems available for years to attachers
throughout the country, utilities have been “rewarded” with unfair and discriminatory pole
attachment rates, countless unauthorized attachments, myriad safety violations and innumerable
administrative burdens incident to allowing other parties to use their poles. None of these
serious concerns is even mentioned in passing in the Broadband Plan.

Among other things, the staff now recommends (without any consideration whatsoever of
contrary arguments by the electric utility industry) that the Commission:

(1) lower the rates for CLEC and ILEC pole attachments to the FCC cable rate;
(2) establish make-ready timelines for both wireline attachments and wireless
attachments;

(3) allow attachers to hire make-ready contractors;

(4) establish a schedule of common make-ready charges, such as for engineering
assessments and pole change-outs;

(5) eliminate all up-front payments for make-ready;

(6) mandate the use of boxing and extension arms;

(7) require utilities to compile a database of available poles and attachment
space; and

(8) expedite the dispute resolution process to make it easier and faster for
attachers to be granted relief.
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